@ BELLSOUTH

BellSouth Telecommunications, Inc.
601 W. Chestnut Street

Room 407

Louisville, KY 40203

Dorothy.Chambers@BellSouth.com

Mr. Thomas M. Dorman
Executive Director

Public Service Commission
211 Sower Boulevard

P. 0. Box 615

Frankfort, KY 40602

Darothy J. Chambers
General Counsel/Kentucky

502 582 8219
Fax 502 582 1573

March 8, 2004

RECEjvEn
MAR 0 & 2954

Re: Joint Petition for Arbitration of NewSouth Communications Corp., NuVox
Communications, Inc., KMC Telecom V, Inc., KMC Telecom Il LLC, and
Xspedius Communications, LLC on Behalf of Its Operating Subsidiaries
Xspedius Management Co. Switched Services, LLC, Xspedius
Management Co. of Lexington, LLC, and Xspedius Management Co. of
Louisville, LLC of an interconnection Agreement With BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, As Amended

PSC 2004-00044

Dear Mr. Dorman:

Enclosed for filing in the above-captioned case are the original and ten (10)
copies of BellSouth’s Answer to the Petition for Arbitration of NewSouth, Nuvox, KMC
and Xspedius. Since the agreements are voluminous (the four agreements total just
under 4,000 pages), they are provided on CD. Eleven CDs are provided to the
Commission. A copy of the entire filing is served on each party.

Enclosures

cc: Parties of Record
530282

Very truly yours,

Wen

orothy hambers



COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT PETITION FOR ARBITRATION OF )
NEWSOUTH COMMUNICATIONS CORP., )
NUVOX COMMUNICATIONS, INC. )
KMC TELECOM V, INC., )
KMC TELECOM III LLC, AND )
XSPEDIUS COMMUNICATIONS, LLC ON )
BEHALF OF ITS OPERATING SUBSIDIARIES )
XSPEDIUS MANAGEMENT CO. SWITCHED )
)
)
)
)
)
)
)

CASE NO. 2004-00044

SERVICES, LLC, XSPEDIUS MANAGEMENT CO.
OF LEXINGTON, LLC, AND XSPEDIUS
MANAGEMENT CO. OF LOUISVILLE, LLC

OF AN INTERCONNECTION AGREEMENT WITH
BELLSOUTH TELECOMMUNICATIONS, INC.
PURSUANT TO SECTION 252(B) OF THE
COMMUNICATIONS ACT OF 1934, AS AMENDED

BELLSOUTH TELECOMMUNICATIONS, INC.’S ANSWER TO THE PETITION
FOR ARBITRATION OF NEWSOUTH COMMUNICATIONS CORP., NUVOX
COMMUNICATIONS, INC., KMC TELECOM V, INC., KMC TELECOM III LLC,
AND XSPEDIUS COMMUNICATIONS, LL.C

Pursuant to 47 U.S.C. § 252(b)(3), BellSouth Telecommunications, Inc. (“BellSouth®),
responds to the Petition for Arbitration (“Petition”) filed by NewSouth Communications Corp.,
NuVox Communications, Inc., KMC Telecom V, Inc., KMC Telecom III, LLC, and Xspedius
Communications, LLC (“CLECs” or “Petitioners™) and states the following;

1. Sections 251 and 252 of the Telecommunications Act of 1996 (%1996 Act”)

encourage negotiations between parties to reach local interconnection agreements. Section

251(c)(1) of the 1996 Act requires incumbent local exchange companies to negotiate the



parttcular terms and conditions of agreements to fulfill the duties described in Sections 251(b)
and 251(c)(2)-(6).

2, As part of the negotiation process, the 1996 Act allows a party to petition a state
commission for arbitration of unresolved issues.! The petition must identify the issues resulting
from the negotiations that are resolved, as well as those that are unresolved.? The petitioning
party must submit along with its petition “all relevant documentation concerning: (1) the
unresolved issues; (2) the position of each of the parties with respect to those issues; and (3) any
other issues discussed and resolved by the parties.”™ A non-petitioning party to a negotiation
under this section may respond to the other party’s petition and provide such additional
information as it wishes within 25 days after a commission receives the petition. The 1996 Act
limits a commission’s consideration of any petition (and any response thereto) to the unresolved
issues set forth in the petition and in the response.’

3. Through the arbitration process, a commission must resolve the unresolved issues
ensuring that the requirements of Sections 251 and 252 of the 1996 Act are met. The obligations
contained in those sections of the 1996 Act are the obligations that form the basis for negotiation,
and if negotiations are unsuccessful, then form the basis for arbitration. Issues or topics not
specifically related to these areas are outside the scope of an arbitration proceeding. Once a
commission has provided guidance on the unresolved issues, the parties must incorporate those

resolutions into a final agreement to be submitted to a commission for approval.®

' 47 U.5.C. § 252(b)(2).

? See generally, 47 U.S.C. §§ 252 (b)(2)A) and 252 (b)(4).
147 US.C. § 252(b)(2).

* 47 U.8.C. § 252(b)(3).

7 47 U.8.C. § 252(b)(4).

* 47 U.8.C. § 252(a).



4, BellSouth and CLECs previously entered into an Interconnection Agreement
(“Agreement”) in Kentucky that has now expired. Although BellSouth and CLECs negotiated in
good faith as to the terms and conditions for a new Agreement, the parties have been unable to
reach agreement on some issues and, as a result, CLECs filed their Petition. BellSouth responds
below to each of the separately numbered paragraphs of the CLECs’ Petition:

5. BellSouth lacks information sufficient to either admit or deny the allegations in
Paragraph 1 of the Petition. These allegations, therefore, are denied.

6. The allegations in Paragraph 2 of the Petition require no response from BellSouth.

7. BellSouth admits the allegations in Paragraph 3 of the Petition, except the
allegation that “BellSouth has, at relevant times been a dominant provider of telephone exchange
service.” CLECs do not define the term, “dominant carrier” and BellSouth does not know what
significance is intended by this term in the context of Paragraph 3. Accordingly, this allegation
is denied.

8. Paragraph 4 of the Petition sets forth the CLECs’ rendition of BellSouth’s legal
obligations under the Act. BellSouth affirmatively states the Act speaks for itself and this
paragraph contains no factual allegations to which a response is required.

9. BellSouth is without knowledge of the allegations of Paragraphs 5-8 of the
Petition. Accordingly, they are denied.

10. The allegations of Paragraphs 9, 10, and 11 are admitted.

11. BellSouth denies the allegations of Paragraph 12 of the Petition. Specifically,
BellSouth states that it is improper for the CLECs to file a Joint Petition, and this filing should be
rejected by the Commission. This issue is addressed at greater length in BellSouth’s previously-

filed Motion to Sever.



12. BellSouth states that the provisions of the 1996 Act referenced in Paragraph 13
speak for themselves and require no response from BellSouth. BellSouth admits the remaining
allegations in Paragraph 13 of the Petition.

13. BellSouth admits that the pertinent statutory deadlines are accurately set forth in
Paragraph 14 of the Petition. The remainder of this Paragraph references sections of the 1996
Act, which speaks for itself. Accordingly, no response from BellSouth is required.

14. Paragraphs 15 through 19 of the Petition contain no factual allegations to which a
response is required by BellSouth. These paragraphs contain an extensive rendition of the
CLECs’ view of the pertinent federal law, all of which speaks for itself. Accordingly, no
response is required by BellSouth.

15. In response to Paragraphs 20 and 21 of the Petition, BellSouth states that these
Paragraphs do not contain factual allegations to which a response is required, but rather are
composed of a list of the issues as framed by the CLECs, along with the CLECs’ positions on the
issues and some of BellSouth’s positions on the issues. Prior to the filing of the Petition, CLECs
identified certain issues in a timely manner. In each such instance, BellSouth provided to the
CLEC: its position on the issue, which was included in the issues matrix attached to the Petition.
The parties also negotiated an agreed issue statement for most of these issues. The CLECs,
however, also raised a substantial number of issues when there was so little time remaining
before the statutory filing deadline that BellSouth was not able to provide its positions on these
issues for inclusion in the matrix attached to the Petition. BellSouth has attached to this Answer
(as Exhibit A) a modified matrix that reflects the current status of the issues identified in the
Petition and the positions of both BellSouth and the CLECs. Each statement of an issue

contained in the matrix has been agreed upon by the parties unless otherwise indicated. When



the agreed upon statement reflects a revision to the statement contained in the Petition, this is
noted in the Attached Matrix. In the instances in which the parties do not agree on the particular
statement of an issue, the matrix lists both BellSouth’s statement and the CLECs’. A number of
issues identified in the Petition have been resolved since the filing of the Petition. In each such
instance, the issue number remains in the attached matrix (so that it matches the numbering of
the matrix attached to the Petition), but the statement of the issue and the parties’ respective
positions have been replaced by a notation that the issue has been resolved.

16.  The resolved and unresolved provisions of the Interconnection Agreement are
accurately reflected in Exhibit B hereto. This exhibit may not reflect language agreed to or other
changes that occurred in the last three business days before the filing of this Answer.

7. Inresponse to Paragraph 22, BellSouth objects to the CLECs’ request for a
“discovery schedule™ and to the other procedural requests to the extent they may conflict with
the standard procedural practices of the Commission. With respect to the remaining atlegations
contained in Paragraph 22, BellSouth affirmatively states the Act speaks for itself and requires
no response from BellSouth.

18. In response to Paragraph 23, BellSouth admits that the remaining unresolved
issues require arbitration by the Commission.

19, BellSouth denies that the CLECs are entitled to the relief requested in the
“Wherefore” clause of the Petition. BellSouth also states that the Commission should reject the
CLECS’ positions on each and every one of the issues set forth in the Petition and, instead,
should adopt BellSouth’s positions on each and every issue.

20. BellSouth notes that national and state telecommunications law and policy is in a

state of flux and could potentially impact even those provisions of the parties’ Interconnection



Agreement that are not currently in dispute. In the event changes and/or clarifications of the law
impact the disputed and/or undisputed provisions of the parties’ Interconnection Agreement (and
the parties are unable to agree on how any such changes and/or clarifications are to be
incorporated into the parties’ Interconnection Agreement), BellSouth reserves the right to seek
further redress from the Commission on those issues.

21. BellSouth denies each and every allegation in the Petition not expressly admitted
herein, and demands strict proof thereof.

Respectfully submitted, this 8" day of March 2004.

Juraqnry

DOROTH . CHAMBERS
601 W. Chestnut Street, Room 407
P. O. Box 32410

Louisville, KY 40232

(502) 582-8219

R. DOUGLAS LACKEY

J. PHILLIP CARVER
BellSouth Center — Suite 4300
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0710

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.

529686
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on the individuals on the

attached Service List by mailing a copy thereof, this 8th day of March 2004.

dM K Ut

Cheryl




SERVICE LIST — PSC 2004-00044

Jake E. Jennings
NewSouth

Two North Main Street
Greenville, SC 29601

Bo Russell

NuVox

301 North Main Street, Suite 5000
Greenville, SC 29601

Marva Brown Johnson
KMC Telecom

1755 North Brown Road
Lawrenceville, GA 30043

James C. Falvey

Xspedius

Suite 200

7125 Columbia Gateway Drive
Columbia, MD 21046

John J. Heitmann

Enrico C. Soriano

Heather T. Hendrickson

Kelley Drye & Warren LLP

1200 19th Street, N\W., Suite 500
Washington, DC 20036

John E. Selent
Dinsmore & Shohl LLP
1400 PNC Plaza

500 W. Jefferson Street
Louisville, KY 40202



